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This is a decision on the petition under 37 CFR 1.78(a)(3) filed June 10, 2009, to accept 
an unintentionally delayed claim under 35 U.S.C. §120 for the benefit of prior-filed non- 
provisional applications 10/605,923 and 10/605,924. 

The petition is DISMISSED . 

A petition for acceptance of a claim for late priority under 37 CFR 1 .78(a)(3) is only 
applicable to those applications filed on or after November 29, 2000. Further, the 
petition is appropriate only after the expiration of the period specified in 37 CFR 
1 .78(a)(2)(ii). In addition, the petition under 37 CFR 1.78(a)(3) must be accompanied 
by: 

(1) the reference required by 35 U.S.C. § 120 and 37 CFR 
1.78(a)(2)(i) of the prior-filed application, unless previously 
submitted; 

(2) the surcharge set forth in § 1 .17(t); and 

(3) a statement that the entire delay between the date the 
claim was due under 37 CFR 1.78(a)(2)(ii) and the date the 
claim was filed was unintentional. The Commissioner may 
require additional information where there is a question 
whether the delay was unintentional. 

Where an application claims a benefit under 35 U.S.C. 120 of a chain of applications, 
the application must make a reference to the first (earliest) application and every 
intermediate application. See Sampson v. Ampex Corp .. 463 F.2d 1042, 1044-45, 174 
USPQ 417, 418-19 (2d Cir. 1972): Sticker Indus. Supply Corp. v. Blaw-Knox Co .. 405 
F.2d 90, 93, 160 USPQ 177, 179 (7th Cir. 1968): Hovlid v. Asari . 305 F.2d 747, 751, 
134 USPQ 162, 165 (9th Cir. 1962). See also MPEP 201.11. In addition, every 
intermediate application must also make a reference to the first (earliest) application 
and every application after the first application and before such intermediate 
application. MPEP 201.06(d). 
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Upon reviewing the records of the USPTO, it appears that the chain of applications to 
which petitioners wish to claim the benefit of priority includes applications 10/649,653 
and 10/651,227 neither of which has ever been accorded a filing date and both of which 
were abandoned during pre-examination. 

Application No. 10/649,653 is claimed as a continuation of 10/605,923 and Application 
No. 1 0/651 ,227 is claimed as a continuation of 1 0/605,924. 

Before the petition under 37 CFR 1.78(a)(3) can be granted in the present application, 
petitioner must file a renewed petition under 37 CFR 1 .78(a)(3) accompanied by either 
a Supplemental Application Data Sheet (signed in compliance with 37 CFR 1.33(b) and 
in compliance with 37 CFR 1 .76) or a substitute amendment (complying with the 
provisions of 37 CFR 1.121) removing application nos. 10/649,653 and 10/651,227 
from the chain. 

Also, 37 CFR § 1.78(a)(3) requires a statement that the entire delay between the date 
the claim was due under 37 CFR § 1 .78(a)(2)(ii) and the date the claim was filed was 
unintentional. Since the statement appearing in the petition varies from the required 
language, the statement is being construed as the statement required by 37 CFR 
§1 .78(a)(3). If this is not a correct reading of the statement appearing in the petition, 
petitioner should promptly notify the Office. 

Further correspondence with respect to this matter should be addressed as follows: 

By mail: Mail Stop PETITIONS 

Commissioner for Patents 
Post Office Box 1450 
Alexandria, VA 22313-1450 

By hand: Customer Service Window 

Mail Stop Petitions 
Randolph Building 
40I Dulany Street 
Alexandria, VA 22314 

By fax: (571)273-8300 

ATTN: Office of Petitions 

Any inquiries concerning this decision may be directed to Senior Petitions Attorney 
Patricia Faison-Ball at (571) 272-3212. 
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